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ONOR, “from the Committee on Government Operations, 
submitted the following 


REPORT 


[To accompany 8. 1139] 


The Committee on Government Operations, to whom was referred 
the bill (S. 1139) making certain changes in laws applicable to regula- 
tory agencies of the Government so as to effectuate the recommenda- 
tions regarding regulatory agencies made by the Commission on 
Organization of the Executive Branch of the Government, having 
considered the same, report favorably thereon, with an amendment, 
and recommend that the bill, as amended, do pass. 

The amendment is in the nature of a substitute. 


PURPOSE OF THE BILL 


5. 1139 is designed to promote uniformity in the regulatory agencies 
with respect to tenure of office of Commissioners and Board members 
of the regulatory agencies, in accordance with the recommendations 
of the Hcover Commission. 

As amended by the committee, this bill would (1) permit the Presi- 
dent to remove for cause only (inefficiency, neglect of duty, or mal- 
feasance in office), Commissioners of the Federal Power Commission, 
the Federal Communications Commission, and the Securities and 
Exchange Commission; and (2) permit Commissioners and Board 
members of the Federal Power Commission, the Securities and 
exchange Commission, the Federal Communications Commission, the 
Civil Aeronautics Board, and the National Labor Relations Board, 
whose terms have expired, to continue in office until the appointment 
and qualification of a successor, but in no event for a period of more 
than 60 days after the expiration of such term, 
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S. 1189, AS AMENDED, AND THE RECOMMENDATIONS OF THE HOOVER 
COMMISSION 


In its report on regulatory agencies, the Hoover Commission found 
that in six of them—viz, the Interstate Commerce Commission, the 
Federal Trade Commission, the Maritime Commission, the Civil 
Aeronautics Board, the Federal Reserve Board, and the National 
Labor Relations Board—Commissioners and Board members may be 
removed by the President for cause only. However, members of the 
other three regulatory agencies—viz, the Federal Communic ations 
Commission, the Federal Power Commission, and the Securities and 
Exchange Commission—are removable at the President’s pleasure. 
The Commission found further that in five of these agencies—viz, the 
Federal Power Commission, the Federal Communications Commission, 
the Securities and Exchange Commission, the Civil Aeronautics 
Board, and the National Labor Relations Board—upon the expiration 
of the term of a Commissioner, he ceases to function as such even 
though a successor has not been appointed and qualified. 

With respect to removal, the Commission, after indicating that 
uniformity of tenure is desirable, recommended that the law be 
changed to provide for the removal by the President of members of 
the Federal Power Commission, the Federal Communications Com- 
mission, and the Securities and Exchange Commission for cause only. 
Commissioners Acheson and Rowe dissented from the majority view 
on the ground that there was no evidence that this limitation upon 
the President’s power of removal would serve any useful purpose. 
Commissioner Forrestal dissented on the ground that such limitation 
was undesirable. 

With respect to continuation in office, the Commission found that— 
* * * unnecessary gaps in the full membership of the Con mission [referring 
to regulatory agencies] have frequently occurred, resulting in the unnecessary 
disruption of the Commission’s work. * * * 


In order to correct this situation, the Commission recommended- 


* * * that the statutes be amended to provide that a commissioner, upon 
the expiration of his term, continue to hold office until his successor has been 
appointed and qualified; subject, of course, to the general statutes on “hold-over” 
appointments. 

Commissioners Acheson and Forrestal dissented. Mr. Acheson’s 
view was that such action would abridge the President’s appointive 
powers. Mr. Forrestal felt that this would allow a commissioner to 
remain in office simply because of congressional failure to approve a 
successor after the commissioner’s term had expired. 


AGENCY COMMENTS 


The committee received comments from six agencies having an 
interest in the subject bill. With respect to the limitation of the 
President’s removal power, the Federal Power Commission and the 
Federal Communications Commission commented favorably. The 
Securities and Exchange Commission declined to comment; and the 
Bureau of the Budget expressed opposition, on the theory ‘that this 
would constitute an unnecessary limitation on the President’s 
authority. 
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With respect to continuation in office, all of the agencies concerned 
commented favorably, except the National Labor Relations Board 
and the Bureau of the Budget. The National Labor Relations Board 
felt it was unnecessary; and the Bureau of the Budget opposed upon 
the ground that it would hamper unduly the President’s authority 
and was likely to cause indiscriminate delay. 


COMMITTEE ACTION ON THE ORIGINAL BILL 


S. 1139, in its original form, was introduced at the request of the 
Citizens Committee for the Hoover Report for the purpose of enacting 
into law all remaining recommendations of the Hoover Commission 
in its Report on Regulatory Commissions. It contained eight sections 
and was designed to promote uniformity in the regulatory agencies 
with respect to vesting administrative powers in the respective 
Chairmen, tenure of office of Commissioners and Board members, 
and extension of the principle of bipartisan representation to those 

agencies where it is not presently required. 

Sections 2, 5 (ec), 7 (b), and 8 (b) would have vested in the respective 
Chairmen of the Scceeieke Commerce Commission, the Federal 
Communications Commission, the National Labor Relations Board, 
and the Board of Governors of the Federal Reserve System all admin- 
istrative and executive authority, with permission to delegate same, 
subject to their direction and control. These sections were virtually 
identical with the provisions of Reorganization Plans Nos. 7, 11, and 
12 of 1950, applying to the first three of these four agencies, all of 
which were submitted by the President during the Eighty-first Con- 
gress, and rejected by the Senate by a substantial vote. After careful 
consideration of all the pertinent facts and circumstances, the com- 
mittee concluded that it would serve no useful purpose to submit 
these sections of the bill to the Senate, particularly in view of their 
recent rejection. In addition, after consultation with the Citizens 
Committee for the Hoover Report, it was agreed that the Federal 
Reserve Board, which was vigorously opposed to the proposed change 
in its administrative set-up, should be left as is. 

Another bill, S. 1218, which incorporates the basic provisions of the 
above sections of S. 1139 as they relate to the Interstate Commerce 
Commission and the Federal Communications Commission, was intro- 
duced in the Senate by the chairman of the Committee on Interstate 
and Foreign Commerce in order to transfer to that committee juris- 
diction over certain policy aspects of the proposed legislation. This 
committee is of the opinion that, because of their far-reaching nature, 
these provisions should be considered by the Committee on Interstate 
and Foreign Commerce rather than by this committee, as simple 
reorganization proposals. 

Sections 7 (a) and 8 (a) would have extended the principle of 
bipartisan representation to the National Labor Relations Board and 
the Board of Governors of the Federal Reserve System. Both of the 
agencies concerned were of the opinion that partisanship played no 
part in their work and the proposed change was unnecessary. The 
Citizens Committee for the Hoover Report argued for the retention 
of the provision as regards the National Labor Relations Board, but 
agreed to its elimination with respect to the Federal Reserve Board. 
After due consideration, the committee concluded that the public 
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interest would best be served by the deletion of these sections with 
respect to both agencies. 

Sections 3, 4, and 5 (a) would permit the President to remove, for 
cause only, Commissioners of the Federal Power Commission, the 
Federal Communications Commission, and the Securities and Ex- 
change Commission. As indicated earlier in this report, these are 
the only agencies in which members serve at the President’s pleasure. 
Since it is the view of the committee that uniformity of tenure in the 
regulatory agencies is in the public interest, the substance of these 
sections has been incorporated as a new section 2 of the committee 
amendment. 

Sections 3, 4, 5 (b), 6, and 7 (a) provided for the continuation in 
office, until the appointment. and qualification of a successor, of 
Commissioners and Board members of the Federal Power Commission, 
the Federal Communications Commission, the Securities and Ex- 
change Commission, the National Labor Relations Board, and the 

Civil Aeronautics Board whose terms have expired. 

As previously indicated, these sections were intended by the 
Hoover Commission to keep the regulatory agencies at full strength, 
thus preventing unnecessary disruption of work. The Bureau of the 
Budget, however, opposed it vigorously on the ground that ‘con- 
firmation of successors to Commissioners might be delayed indis- 
criminately’ * * * and “we feel that a provision of law which 
could be used in this manner is potentially an impediment to proper 
discharge of executive responsibilities.’”’ With the exception of the 
National Labor Relations Board and the Securities and Exchange 
Commission, the other agencies concerned favored the proposed 
change. The former opposed it and the latter expressed indifference. 
The Citizens Committee for the Hoover Report felt that these sections 
were necessary and should be retained. 

A careful analysis of the operation of this provision revealed that 
it might serve to limit the Senate’s power of confirmation, as well as 
the Presidential prerogatives relative to appointment. For example, 
a President, by failing to nominate a successor to an individual whose 
term had expired, might continue such person in office indefinitely. 
Such action would prevent the Senate from exercising its authority 
to confirm or refuse to confirm the nomination. This, in turn, might 
well lead to a situation where an individual who was entirely unaccept- 
able to the Senate, upon the basis of his past record in office, could 
remain in that office during the term of the President and, even, for 
an indefinite time thereafter, if succeeding Presidents insisted upon 
retaining him, despite the objections of the Senate. 

On the other hand, since the terms of members of regulatory agencies 
vary from 5 years, in some instances, to 14 years, in others, a Presi- 
dent might find himself saddled with an individual whom he had not 
appointed and who was not acceptable to him. All that the President 
would be able to do, in the absence of grounds for removal, would be 
to nominate a successor. If the Senate did not find the successor 
acceptable, or if the press of legislative business delayed Senate action 
upon the nomination, the incumbent, whose term had expired, would 
continue to hold office indefinitely. In addition, should the term of 
office of a commissioner expire during a recess period of the Senate, 
the incumbent would continue in office until action was taken during 
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the following session, since, in the absence of a vacancy, the President 
could make no recess appointment. 

In view of the foregoing, the committee was faced with the problem 
of including adequate safeguards which would operate to protect the 
public interest by preventing unnecessary disruptions in the work of 
these agencies, but which would also maintain and safeguard Presi- 
dential and senatorial prerogatives and duties, as provided for by 
the Constitution and applicable statutes. Accordingly, the com- 
mittee substituted a new provision (sec. 3), which continues com- 
missioners and Board members in office after the expiration of their 
terms, but limits the period of such continuation to a maximum of 
60 days. 

It is the view of the committee that this action will tend to mini- 
mize the gaps in the membership of regulatory agencies which the 
Hoover Commission found were not in the public interest. At the 
same time, however, the President will not be placed in the position 
of having to retain in office an individual whose term has expired but 
who is no longer acceptable to him. Finally, in its present form, 
this provision will not constitute an abdication by the Senate of its 
constitutional and statutory authority and obligation to pass upon 
the fitness of members of regulatory agencies. 


CONCLUSION 


It is the view of the committee that S. 1139, as amended, will 
serve to promote uniformity with respect to the tenure of members 
of regulatory agencies without doing violence either to Presidential 
and senatorial prerogatives, or the desires of the Congress as expressed 
by its disapproval of reorganization plans submitted by the President 
during the Eighty-first Congress. 


SECTION-BY-SECTION ANALYSIS OF S. 1189, AS AMENDED 


Section 1 provides that the act may be cited as the ‘‘Regulatory 
Agencies Act of 1952.” 

Section 2 permits the President to remove for cause only (ineffi- 
ciency, neglect of duty, or malfeasance in office), Commissioners of 
the Federal Power Commission, the Federal Communications Com- 
mission, and the Securities and Exchange Commission. 

Section 3 provides that Commissioners and Board members of 
the Federal Power Commission, the Securities and Exchange Com- 
mission, the Federal Communications Commission, the Civil Aero- 
nautics Board, and the National Labor Relations Board, whose terms 
have expired, shall continue in office until the appointment and 
qualification of a successor, but in no event for a period of more 
than 60 days after the expiration of such term of office. 


CHANGES IN EXISTING LAW 


This bill will not amend, expressly, any specific provision of law. 
It will, however, add new material with respect to tenure of members 
of certain of the regulatory agencies. 

Under existing law, the President may remove, for cause only, 
Commissioners and Board members of all regulatory agencies except 
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the Federal Communications Commission, the Federal Power Com- 
mission, and the Securities and Exchange Commission. Members of 
these three bodies serve at the President’s pleasure. Section 2 of 
this bill would permit the President to remove them for cause only. 

Under existing law, when the terms of office of Commissioners and 
Board members of the Fede:al Power Commission, the Federal 
Communications Commission, the Securities and Exchange Com- 
mission, the Civil Aeronautics Board, and the National Labor Re- 
lations Board expire, they go out of office automatically and a vacancy 
is created. Section 3 of this bill would permit a member of one of 
these regulatory agencies, whose term had expired, to continue in 
office until the appointment and qualification of a successor, but in 
no event for a period of more than 60 days. 
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